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ORDER

PER SHRI NARENDRA PRASAD SINHA, AM:

This appeal is filed by the assessee againstriter of the National
Faceless Appeal Centre (NFAC), Delhi, (in shorte‘t@IT(A)’) dated
16.03.2023 for the Assessment Year 2010-11.

2. This is the second round of appeal before thibumal. The
assessment in this case for A.Y. 2010-11 was cetegblu/s.143(3) of the
Act on 30" March, 2013 at total income of Rs.3,61,48,2504 the course

of assessment, an addition of Rs.99,67,260/- wadenmm account of
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unexplained investment in purchase of immovablep@roes. Another
addition of Rs.2,52,37,140/- was also made on aucofl unexplained

iIncome from sale of properties.

3. The assessee had filed appeal before the IACENd the CIT(A)
after considering the submissions of the assesseelbas the remand report
of the A.O. had deleted the addition.

4. The department had preferred appeal before TAd,lwhich was

decided vide ITA No. 1744/Ahd/2015, dated 11.0728td the matter was
restored to the file of Id. CIT(A) for fresh adjedtion. In the second round
of appeal, the Id. CIT(A) has confirmed the addisidor the reason that the
assessee did not file explanation/supporting doatetien as per the
direction of Id. ITAT and the source of fund wag agplained. It is against

this order that the assessee is in the presenabhppe

5. The assessee has taken following grounds otéippe

“1. The Commissioner (Appeals) was not correctlom facts, in circumstances
and in law in confirming the assessment of sumsa3,B2,04,400/- (Rs.99,67,260/-
unexplained investment plus Rs 2,52,37,140/- uamyd income) which was
reported by the Ld. Assessing Officer in remanarieght.09.03.2015 followed by the
Ld Commissioner (Appeals) in order dt. 23.03.201& transactions in respect of
additions made, were recorded in books of accounts.

2. The Commissioner (Appeals) was not correct enféicts and in law in
confirming the assessment of sum of Rs.3,52,04(R3039,67,260/- plus
Rs.2,52,37,140/-) which was reported by the Lde#sing Officer in remand report
dt. 09.03.2015 that transactions in respect of adds made, were recorded in books
of accounts hence was deleted by the Ld CIT(A)atider u/s 250 dt. 23.03.2015,
without appreciating and discussing the findingd.dfCIT(A) in order u/s 250 dt
23.03.2015.

3. The Commissioner (Appeals) was not correct @nfécts and in law in
confirming the assessment of the sum of Rs. 3,3D@4 (Rs. 99,67,260/- plus
Rs.2,52,37,140/-) which was reported by the Ldegsag Officer in remand report
dt. 09.03.2015 that transactions in respect of adds made, were recorded in books
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of accounts which was deleted by the Ld CIT(A) widier dt. 23-03-2015, without
considering, discussing the submission(s) as wele@dences furnished by the
appellant

4. The Ld CIT(Appeal) has erred in overlooking andummarily rejecting the
various documents, evidences placed in paper bawigl the proceedings. The
books of account, ledger accounts sale deeds, eiduped on three dates
viz.3.7.2014, 30.12.2013 and 20.3.2015 before Od(Bppeals)-1, Ahmedabad and
submission dt. 13.2.2023 furnished while accepting lopsided and factually
incorrect version of the Ld Assessing Officer aatineed in his assessment order.

5. Without prejudice in any view of the matter aatternatively, the
investment/income /transactions which has been egllained satisfactorily and
recorded in books of accounts, ought not be addedrexplained investment and
unexplained income to the total income.

6. The Ld Commissioner (Appeal) failed to constierdocuments in terms of
purchase deed and sale deed of land and officessoak in trade. Transactions are
well reflected in the books of account in the Fitiahyear supported by the bank
statements and deeds.

7. The Ld. Commissioner (Appeals) was not coreanderstand the nature of
business as the assessee is required to transatdrfd and stock in trade for the
purpose of its real estate developer business.

8. The |d Commissioner (Appeal) has erred in law an facts in not passing
the speaking order u/s 250 rws 254 as per secti@{&) of the Act.

9. That on the facts, law and circumstances of tase, the learned
Commissioner (Appeal) was not justified in confirgiihe additions made on account
of unexplained investment (Rs. 99,67,260/-) and xplamed income
(Rs.2,52,37,140/-) of the Income Tax Act, 1961itkad confirmed vide order u/s
250 rws 254 dt 16-03-2023 are arbitrary, illegalcaoontrary to letter and spirit of
section 250(6) of the Income Tax Act, 1961. Thezedoder passed, to be set aside
and the addition confirmed to be deleted

10. The observation on page No.1 Para No.1 founth that "The appeal of the
assessee to CIT(A), Ahmedabad against the orderdvgasissed vide order of the
CIT(A) on 23rd March,2015." is not correct. In fatite appeal of the assessee was
allowed by the Ld Commissioner (Appeals)-1. Ahmadabde No.CIT(A)-VI/wd
1(3)/165/2013-14 Now-69/CIT(A)-1. Thus, the obsgowaof Ld CIT (A) is not
correct.

11. The conclusive finding mentioned in para 5.theforder that "Accordingly,
the appeal of the Ld A.O is allowed." This phrasedt understandable as in the
appeal before CIT(A) the decision can be eitheressse's appeal allowed or
dismissed. There cannot be Ld AO's appeal, henceonct.

12. That on the facts, law and circumstances ofctse, the learned Assessing
Officer was not justified in charging the intereblis 234A, U/s 234B and U/s 234C,
the same may be deleted.”
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6. The Id. AR appearing for the assessee subniitigdthe Id. CIT(A)

has passed order dated 16.03.2023 without allosurfficient opportunity

to the assessee and also without considering thlareation and documents
as filed in the course of appeal proceeding. B @splained that in response
to notice dated 07.02.2023 of the Id. CIT(A), a ptiance was made on the
e-proceeding portal of the department, which has®een considered by the
Id. CIT(A). He, therefore, requested that the srathay be set aside to the
file of the Id. CIT(A) for fresh adjudication afteonsidering the submissions

of the assessee.

7. The Id. DR had no objection to set aside theéen#b the file of the
|d. CIT(A).

8. We have carefully considered the submissiorteetwo parties and
the materials brought on record. In the first mohappeal, the matter was
set aside to the file of the Id. CIT(A) with thdléaving directions:

“8. We have carefully considered the rival subnuasi We find substance of the
plea of the Revenue. The CIT(A) has not spelt subdow he was satisfied with
explanations offered by the assessee, if any, msfdgrence to the transactions of
purchase and sale of property as reflected in At source thereof. The order of
the CIT(A) is thus to be regarded as cryptic in $ease that it is silent on issue of
source or nature of transactions pertinent for atipation of the issue. We, thus, set
aside the order of the CIT(A) and restore the mdtsek to the file of the CIT(A) for
fresh adjudication in accordance with law after gtimg reasonable opportunity to
AO for appreciation of evidence in support of Al&sactions in question. Needless
to say the CIT(A) shall grant reasonable opportyind the assessee to explain and
support the transaction with documentary evideniteshall be open to the CIT(A) to
make such enquiry or cause to make such enquinyagsbe considered appropriate
to ascertain the nature and source of the transastin question.”

9. The original order of the Id. CIT(A) was founal he cryptic on the
issue of source or the nature of transactions.refoee, the matter was set

aside to the file of the Id. CIT(A) for fresh adjoation, after allowing
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reasonable opportunity to the AO as well as toabsessee to explain the
transactions with documentary evidences. It isintbthat set aside order
passed by the Id. CIT(A) is equally cryptic and thatter has not been
examined on merits at all. The finding of the@T(A) is found to be as

under:

“5.1 | have gone through the assessment order, &l6(der and ITAT directions
while setting aside the appeal.

5.2 In view of the Hon'ble ITAT Order, the direasowere given that the case
should be adjudicated considering the explanat@rtfansaction appearing in AIR
and source thereof. However, the appellant hagrplained the source out of which
the transaction appearing in AIR are entered into.

5.3 The appellant was issued multiple notices. Heweit submitted the
documents before erstwhile CIT(A) and submissited before Ld. AO. It did not
file the explanation/supporting documentation as pen'ble ITAT findings to
explain the sources of funds.

54 In view of the above, | am of considerate the ¥hat the addition carried by
the Ld. AO should sustained.

5.5 Accordingly, the appeal of the Ld. AO is alldwe

10. Itis found that the assessee was allowed typbtes on 05.03.2022,
09.01.2023 and on 07/02/2023. The assessee haghbi@n record a copy
of e-Proceedings Response Acknowledgement in resgecotice dated
07.02.2023 of the CIT(A). As per submissions mhgehe assessee on
13.02.2023 not only certain submissions were maderé the Id. CIT(A)
but also a request was made to admit the additievidences under Rule
46A. There is also mention of third party evidentem Sub-Registrar. It
Is found that Id. CIT(A) has not acknowledged aakkeh into account the
response made by the assessee on the e-proceediaggn 13.02.2023.
The matter is, therefore, once again set asidaestdred to the file of the
|d. CIT(A) to consider the response of the assassske on the e-proceeding
portal and thereafter to pass a speaking order [ThCIT(A) may once
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again grant a reasonable opportunity of being heattle assessee and to
explain and support the transactions with documgnéxidences. As
already directed earlier, the CIT(A) is free to mak cause enquiry in the
matter as deemed fit, to ascertain the nature andcs of transactions,

involved in this appeal.

11. Inthe result, appeal preferred by the assessdewed for statistical

purposes.
| This Order pronounced on 03/05/2024
Sd/- Sd/-
(SUCHITRA RAGHUNATH KAMBLE) (NARENDRA PRAAD SINHA)
JUDICIAL MEMBER ACCOUNTANT MEMBER
Ahmedabad; Dated 03/05/2024
S. K. SINHA True Copy
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